BUSINESS JUDGMENT

Section 363(b)(1) of the Code provides that a debtor, "after notice and a hearing, may use, sell or lease, other than in the ordinary
course of business, property of the estate."

In the Second Circuit, approval of a debtor's actions under S. 363(b)(1) requires the debtor to show that its decision was based on
sound business judgment (See Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)
requiring "some articulated business justification" to approve the use, sale or lease of property outside the ordinary course of
business).

See also In re lonosphere Clubs, Inc., 100 B.R. 670, 675 (Bankr. S.D.N.Y. 1989) (noting that the standard for
determining a section 363(b) motion is "good business reason").

To determine whether the business judgment test is met, the court "is required to examine whether a reasonable business
person would make a similar decision under similar circumstances." In re Dura Auto. Sys. Inc., No. 06-11202, 2007 Bankr. LEXIS
2764, at *272 (Bankr. D. Del. Aug 15, 2007) (quoting In re Exide Techs., Inc., 340 B.R. 222, 239 (Bankr. D. Del. 2006).

Once the debtor articulates a valid business justification, the business judgment rule creates a "presumption that in making a
business deciision the directors of a corporation acted on an informed basis, in good faith and in the honest belief that the
action was in the best interests of the company." In re Integrated Res., Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992).

The debtor's business judgment "should be approved by the court unless it is shown to be 'so manifestly unreasonable that

it could not be based upon sound business judgment, but only on bad faith, or whim or caprice." In re Aerovox, Inc., 269 B.R.
74, 81 (Bankr. D. Del. 2001) (quoting In re Interco, Inc., 128 B.R. 229, 234) (Bankr. E.D. Mo. 1991): "Courts are loathe to interfere
with corporate decisions absent a showing of bad faith, self interest or gross negligence." Integrated Res., 147 B.R. at 656.




